VILLAGE OF COLD SPRING PLANNING BOARD
85 MAIN STREET, COLD SPRING, NEW YORK 10516

November 19, 2014

Present: Chairman, B. M. Molloy; Members: Karn Dunn, Anne Impellizzeri, James Pergamo, Arne Saari
and Anna Georgiou from McCarthy Fingar, LLP and Charles Voss from Barton & Loguidice

Chairman B.M. Molloy opened the meeting at 7:02 P.M.

1. Minutes:
The minutes of November 5, 2014 will be circulated for review and comments and then will be posted
on the Village website.

2. Correspondence:

o Referral from the Village Board of Trustees for a change to code 32-214 regarding a change in
the village’s building permit. If members of the Planning Board have comments respond to
Mayor Falloon.

e Pace Land Use Law Center — Annual Land Use training Conference to be held December 5, 2014.
The packet includes topics that will be discussed. Register on line. Anyone who attends will get
CLE credits.

e Memorandum from HDRB — Requesting a meeting with the Planning Board concerning
orientation and setbacks at the proposed Butterfield Redevelopment LLC site. A joint meeting
with HDRB will be held Wednesday, December 3, 2014.

3. Old Business:

Butterfield Redevelopment LLC

The Planning Board continued review of the site plan from Butterfield Redevelopment LLC.

Chuck Voss reviewed the 15 page preliminary site plan technical memo dated November 13, 2014 from
Barton and Loguidice.

Chuck Voss noted that he will be meeting with the applicant’s engineers November 20, 2014.

He will provide a copy of the memo to the applicant as a Word doc so they can respond to each issue
raised and provide a redline copy of the answers for the Board'’s review. Subdivision review procedures
will be discussed by Anna Georgiou at the December 3, 2014 meeting.

Mr. Guillaro noted that after a discussion with representatives from Putnam County there is concern
over the amount of parking, especially when an event is going on at the senior center. Mr. Guillaro also
noted they are right at Code with the amount of parking spaces being proposed.

4. Staff comments:

Anna Georgiou -- read the letter she wrote dated October 14, 2014 which was requested by the Mayor
and Board of Trustees regarding the extent of the Planning Board’s Authority to be exercised during site
plan review for the Butterfield Redevelopment (attached). Anna Georgiou noted that even though she




exercised her discretion in marking the letter “Privileged and Confidential”, the matters discussed in the
letter are matters of public record.

Chuck Voss — noted he was ready to continue with the process and in a discussion with the Mayor said
he believes he did the job he was hired to very thoroughly. The Mayor agreed, and stated to him that in
his conversations with Planning Board members they understood the process and felt likewise.

5. Board comments:

K. Dunn — noted during SEQRA Anna Georgiou was clear in explaining what the Planning Board’s role
was during SEQRA, but Karn had concerns over mass and scale. She looked at B4A which was tethered to
the concept plan and looked at how draft was written. B4A was tightened up and noted that Matt
Francisco had said that the B4A was very tight and that could cause a problem later on. She read and
reviewed past minutes. K. Dunn does not feel she was misled or misguided by the Planning Board’s
consultants, and then noted the Planning Board is trying to do the very best for the Village. She was
sorry that some felt things had spun out of control. She observed that comments were published in the
papers that were untrue. These issues should be put behind us and focus now on moving forward with
the project to make it the best it can be.

A. Saari — agrees with most of the project, but believed for a long time mass and scale was too large for
the site and although his personal opinions are not germane, still feels the mass and scale is too large.
You can take the entire senior center across the street can be put into one building. In addition to that
he was the one who voted against sending the memo comment regarding mass and scale to the Village
Board, noting because he did not feel the comments were strong enough. Felt the Board was doing a
disservice to the Village by not being stronger in the comments, but in light of the adopted B4A zoning
ordinance the Planning Board has no choice.

J. Pergamo read the attached letter into the record.

A. Impellizzeri — emphases that when the Planning Board submitted the memo, our leading point was
concern about mass and buildings in this project, and the Village Board chose to do nothing and made
no changes to the B4A, and now that is the law of which we must follow. And we all have different roles
and we must respect those roles.

Chair B. M. Molloy -- noted that the Planning Board was now in the process of site plan review, which
examines and approves the technical components of what has been proposed. We will continue with
site plan review, will continue to follow Village Code, and all applicable NYS land use regulations as
we’ve done from the start. All materials reviewed tonight can be found on the Planning Board web site
as is our standard practice.

6. Public Comments:
Chairman B. M. Molloy explained again that public comment may only address agenda items or what
has been discussed during the meeting.

Barbara Scuccimarra — Putnam County Legislator commended the Planning Board that this is a huge
project. Excited about this project and looked at plans and is currently ironing out details for the lease
agreement. There is money in the County budget to lease space and she will visit the site to scope out
what it will look like. Concerned a little about parking, the County trolley will make the site one of its
stops.



Matt Francisco - the B4A original one came out of public feedback noted the village was not at all
comfortable with the proposal. The Village Board did tighten the zoning ordinance to move the project
forward, and so what was promised would happen.

Stephanie Hawkins — addressed Anna Georgiou’s letter to the Village Board, stating that it inaccurately
alludes to her regarding that mass and scale was not considered during the SEQRA process, and that was
not the case. The questions she brought to the Village Board were reflective of what she claims were
issues that were not discussed at the September 17 Planning Board meeting. She is still interested in
how a negative declaration was issued on a project that she feels has an environmental impact.

John Cronin —first of all been to a lot of meetings, this Planning Board has really distinguished itself. It
was a very impressive, rare performance by a planning board. Yes the project should be aesthetically
pleasing and compatible with the surrounding area, and the Village had not done a good job on
Chestnut St. The future of a development like this has to be as a successful business. It is something that
we all have to look at and mass and scale is a concern. But believes the future of this development
could be a successful one for both the developer and the village. Very excited about the project.

Steve Barshov — (applicant’s Attorney) Thanked the Planning Board for proceeding diligently. Changes
have been made and will continue to be made and noted that the consultants work very well together.
Comments made by the Planning Board tonight are very rare and were commendable by board
members.

Phil Heffernan - concur with much of what was said by others. The Village has a great working
relationship with Paul Guillaro and issues of mass and scale were discussed and satisfied to a degree. Did
not realize this discussion was going on about what was talked about tonight.

Donna Anderson — (senior advocate) — feels like project is going backwards. It’s been done legally and in
full compliance to the law. The county has put aside money now let’s get the project moving.

Shirley Norton — following all of this for almost 3 years. There was a lot of negative stuff going on. Felt
unsupported as a senior and a member of this community. She appreciated everyone listening and
asking questions to get the best results for the project. Her bottom line is that she trusts the people
making decisions to make the right decisions. Thanked many people including the Planning Board
members and the applicant.

Michael Robinson — appreciated the comments made by the Board members.

Frank Haggerty - believed mass and scale would be brought up after and not during SEQRA.

K. Dunn moved to adjourn the meeting and J. Pergamo seconded the motion. The meeting adjourned at
9:25 P.M.

B.M. Molloy, Village of Cold Spring Planning Board Chairman Date
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October 14, 2014

Via Email and Regular Mail

Mayor Ralph Falloon and Board of Trustees
Village of Cold Spring

Village Hall

85 Main Street

Cold Spring, New York 10516

Dear Mayor Falloon and Members of the Board of Trustees:

The Board of Trustees has requested that we address questions that have arisen relating to the
extent of the Planning Board’s authority to be exercised during site plan review for the Butterfield
Redevelopment. Specifically, Trustee Hawkins believes there may have been some confusion by yet to be
identified Planning Board members.

Notably, there has been a great deal of misinformation about this issue, including a suggestion that
any alleged misunderstanding or uncertainty by Planning Board members as to the extent of their
authority during site plan review could put at risk or compromise the Planning Board’s review as Lead
Agency under the State Environmental Quality Review Act (“SEQRA™) of the Butterfield
Redevelopment. In particular there has been a suggestion by Trustee Hawkins that the so called “mass and
scale” of the Butterfield Redevelopment was not considered during the SEQRA review process. This
represents a fundamental misunderstanding of SEQRA requirements and of the SEQRA review process
that was diligently undertaken by the Planning Board.

As discussed more fully below, the Planning Board complied with all substantive and procedural
requisites of SEQRA when it adopted its Negative Declaration of Significance for the Butterfield
Redevelopment on February, 19, 2014. The Planning Board’s Negative Declaration remains a legally
binding final determination that is also binding on all Involved Agencies, such as the Board of Trustees,

-
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and it has never been legally challenged. It also represents many months of very hard work by a volunteer
board, involving the review of environmental impacts for a project with procedural and technical
complexities rarely encountered by a village like Cold Spring.

Throughout this process we advised the Planning Board of its Lead Agency duties and legal
requirements under SEQRA. As such, we have and will continue to protect the legal interests of the
Village with respect to its review of the Butterfield Redevelopment and advise Village Boards we
represent of all legal requirements that apply to their reviews and land use approvals.

B-4A Zoning Amendments-Background

Much of the history related to efforts by property owner Butterfield Realty to redevelop the
Butterfield site preceded our representation of the Village that commenced on August 2, 2013. The record
reflects that the current Butterfield Redevelopment proposal and Concept Plan' resulted from the
participation of Village officials, residents and consultants in a lengthy review process that considered
various development schemes at numerous public meetings and a community charette.

On May 7, 2013, proposed le%islation was unanimously introduced by the Village Board of
Trustees (Village Resolution 24-2013) © that would create a new “conditional” B-4A Zoning District to
change the zoning designation of the majority of the Butterfield site from Zoning District B-4 to Zoning
District B-4A (Medical and Health Care Facility Mixed Use District) and a small portion of the
Butterfield site along Paulding Avenue from B-4 to R1, and that required approval of a site plan that
substantially conformed to the Concept Plan annexed to the proposed local law (“Proposed B-4A Zoning
Amendments”). At the same meeting, the Board of Trustees adopted a resolution declaring its intent to be
Lead Agency under SEQRA for a coordinated review with regard to the Proposed B-4A Zoning
Amendments and directed that notice be circulated to all involved and interested agencies.

Shortly thereafter on June 26, 2013, the Board of Trustees rescinded its resolution to be Lead
Agency to allow the Planning Board to circulate its own notice of intent to be Lead Agency for the
Butterfield Redevelopment. On July 31, 2013, Butterfield Realty assumed the designation of “applicant”
with respect to the Proposed B-4A Rezoning Amendments and reviews associated with other Village land
use approvals so that the Village could be reimbursed by Butterfield Realty for the Village’s legal and
other consultant costs associated with review of the Butterfield Redevelopment project.

SEQRA Review by the Planning Board as Lead Agency

On August 2, 2013, our firm was engaged by the Village to provide legal assistance and advice to
the Board of Trustees, Planning Board and to other Village officers and boards, as well as to attend

! The Concept Site Plan was prepared by Stephen Lopez, Landscape Architect (Tim Miller Associates Inc.), dated January 18,
2013 and last revised on May 6, 2013. The proposed redevelopment of the Butterfield site as shown on the Concept Plan
contemplates a 15,000 square foot office retail building located off Route 9D, a 17,500 square foot office retail building and 55
market rate condominium units designated for senior citizens to be contained within 3 building with a resident community
center and the existing Lahey Pavilion. Also included were the 3 proposed single-family homes to be constructed along the
northern portion of the premises along Paulding Avenue on lots to be subdivided.

? See Resolution 24-2013 “Introduce Local Law Amending B-4 Zoning”, unanimously voted in favor by Trustees Hustis,
Campbell, Hawkins, Francisco and Mayor Falloon on May 7, 2013.
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meetings as required by the Village in connection with the Butterfield Redevelopment. Subsequently,
Planning Board Chairman Barney Molloy asked us to conduct a SEQRA training session for Planning
Board members on substantive and procedural requirements and that training was conducted on the
evening of August 7, 2013.

In September, 2013, the Planning Board assumed the role of Lead Agency and commenced
SEQRA review of the Butterfield Redevelopment, including review of Butterfield Realty’s Expanded
Environmental Assessment Form (“EAF”) (after the Board of Trustees rescinded its resolution declaring
its intent to be Lead Agency and the Planning Board circulated its notice of intent to be Lead Agency to
all involved and interested agencies and receiving no objection thereto). At that time and throughout the
SEQRA review process we advised the Planning Board of its Lead Agency duties and legal requirements
under SEQRA. We advised that a determination of significance (whether or not to issue a positive
declaration or issue a negative declaration) must be initially made by the lead agency, to require an
Environmental Impact Statement (“EIS”) for a proposed action the lead agency must determine that the
action may include the potential for at least one significant adverse environmental impact [6 NYCRR §
617.7(a) (1)] and to determine that an EIS will not be required for an action, the lead agency must
determine either that there will be no adverse environmental impacts or that the identified adverse
environmental impacts will not be significant [6 NYCRR § 617.7(a) (2)]. The Planning Board was also
advised that in making its determination of significance it must consider and review the EAF and any
other information provided by the applicant, comments by involved and interested agencies, and the
public; it must "thoroughly analyze the identified relevant areas of environmental concern to determine if
the action may have a significant adverse impact on the environment;" and set forth a "reasoned
elaboration" of its determination in writing [6 NYCRR § 617.7(b)(1)-(4); 6 NYCRR § 617.7(c)].

As Lead Agency, the Planning Board was tasked with conducting a thorough review of potential
environmental impacts associated with the Butterfield Redevelopment as shown on the Concept Plan
(“Butterfield Redevelopment” or “Action”) and to base its SEQRA Determination of Significance on the
record of that review. Over a period of almost six months, the Planning Board conducted its review of the
EAF and potential environmental impacts associated with the Butterfield Redevelopment and over that
period a significant SEQRA record emerged, in large part due to the applicant’s responses to questions
raised by the Planning Board as Lead Agency. Again, we consistently advised the Planning Board
members of their duties in accordance with the procedural and substantive requisites of the SEQRA
regulations and Charles Voss of Barton & Loguidice, as Planning Consultant, assisted the Board with all
technical aspects of that review in accordance with those requirements.

Potential community character impacts, potential visual impacts and the “mass and scale” of the
Butterfield Redevelopment were reviewed throughout the SEQRA review process and the applicant was
requested to provide additional information to enable thorough study of these potential impacts. In fact,
the extensive amount of documentation reviewed and/or produced by the Lead Agency during the
SEQRA review process, including Planning Consultant’s memos and the applicant’s responses, the EAF
and in particular Part III of the EAF, the Negative Declaration, and the Lead Agency’s comprehensive
resolution accompanying the Negative Declaration, demonstrate the extent to which the Lead Agency
thoroughly reviewed and considered all potential environmental impacts associated with the Action.

On February 19, 2014, the Lead Agency unanimously adopted a Negative Declaration determining
that the Action will have “no significant adverse environmental impacts.” This is a legally binding
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determination of the Lead Agency supported by a SEQRA record that demonstrates the Planning Board
fully complied with the substantive and procedural requisites of SEQRA. Further, if at that time there was
any confusion whatsoever with regard to the Planning Board’s site plan review authority and/or when the
scope of that authority would ultimately be determined, it was completely irrelevant to the Lead Agency
Determination of Significance under SEQRA.

Planning Board Recommendations on Proposed B-4A Zoning Amendments and Adoption of Legislation
by Board of Trustees

The Planning Board also had the opportunity to provide advisory comments to the Board of
Trustees in accordance with Village Code §134-32 on the Proposed B-4A Zoning Amendments, including
the Concept Plan. The Planning Board was advised that this would be an opportunity for the Planning
Board to recommend changes to the proposed legislation and the Concept Plan. Of course the Board of
Trustees as the legislative authority in the Village was not bound by such recommendations, but did duly
consider same.

After crafting a very detailed and thoughtful advisory memo over a number of meetings, the
Planning Board thereafter by a majority 4 to 1 vote approved the memo to the Board of Trustees that
expressed their concerns with regard to the Proposed B-4A Zoning Amendments, including the Concept
Plan and recommendations on how the Planning Board believed the Amendments could be improved.
The Planning Board acknowledged that its ability to modify aspects of the Concept Plan during site plan
review was significantly constrained and restricted under the Proposed B-4A Zoning Amendments and
- among its many other recommendations was that the adopted legislation give it greater ability to modify
aspects of the Concept Plan during site plan review. The memo also recognized that the extent of the
Planning Board’s authority to modify the Concept Plan during site plan review would be dictated by the
rezoning legislation in its final form to be adopted by the Board of Trustees.

Thereafter, the Board of Trustees and Planning Board convened a joint meeting to discuss all
recommendations set forth in the advisory memo. Over several subsequent meetings the Board of
Trustees discussed the proposed legislation, possible revisions to the legislation, and we prepared revised
drafts of the legislation for the Board of Trustees to review and consider, as directed. A public hearing
was held on the revised B-4A legislation on April 29, 2014. The Proposed B-4A Zoning Amendments, as
last revised on April 30, 2014 (“Adopted B-4A Zoning Amendments”) were adopted by the Board of
Trustees by a 4 to 1 vote in favor on May 11, 2014. The resolution of approval (Village Resolution 18-
2014) that accompanied the legislation and was submitted to the Board of Trustees in draft form in
advance of the meeting, memorialized the procedures followed and confirmed that all legal requirements
had been satisfied.

The Adopted B-4A Zoning Amendments reflect some of the Planning Board’s recommendations
as set forth in the advisory memo. However, the Board of Trustees did not modify the Concept Plan that
remains unchanged from when the Proposed B-4A Zoning Amendments were introduced as a proposed
local law. The Adopted B-4A Zoning Amendments did not change in any way the main premise of B-4A,
that conditional zoning requires approval of a site plan that substantially conforms to the Concept Plan.
Although the adopted legislation expressly authorizes the Planning Board, in the case of unanticipated site
conditions or aesthetic considerations, to move buildings up to 25 feet in any direction and change
building orientation by up to 15 degrees under such specific circumstances, it is our view that the adopted
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legislation imposes strict constraints on the Planning Board’s ability to modify the Concept Plan during
site plan review.

September 17. 2014 Planning Board Meeting

At the September 17, 2014 Planning Board meeting during review of Butterfield Realty’s site plan
submission, members asked for clarification regarding the Planning Board’s authority to decrease the size
of the buildings shown on the site plan. We discussed the Adopted B-4A Zoning Amendments and
explained our view that under that legislation the Planning Board could not require the applicant to
decrease the size of buildings as shown on the Concept Plan, although the applicant could voluntarily
choose to reduce the size. There were questions posed about the extent of the Planning Board’s authority
to modify the Concept Plan during site plan review and it appeared that there was some confusion about
constraints imposed by the Adopted B-4A Zoning Amendments.

At least one member felt that the Planning Board had authority to require a reduction in the size of
buildings as shown on the Concept Plan or to reduce the “mass and scale” of the Concept Plan during the
site plan review process. There was discussion about seeking clarification from the Board of Trustees on
the intent of certain provisions of the Adopted B-4A Zoning Amendments. The Planning Board then
requested advice of counsel on the legal issues presented.’ After the public portion of the meeting
resumed, the Planning Board voted not to refer this question to the Board of Trustees, but instead, a
majority voted to accept Butterfield Realty’s site plan application as a formal submission and the
applicant was also directed to submit site plans to the HDRB.

For purposes of clarification, it is our view (and the Planning Board was advised) that Adopted B-
4A Zoning Amendments do not authorize the Planning Board to require a decrease in the size of buildings
from what is shown on the Concept Plan, although the applicant itself can decrease the size of buildings
on the proposed site plan but is constrained not to increase building size. Although this interpretation may
not be favored by some Planning Board members, we feel this is a reasonable interpretation of the
Adopted B-4A Zoning Amendments, particularly given our role in drafting revisions to the Proposed B-
4A Zoning Amendments and also that conditional B-4A Zoning mandates approval of a site plan that
substantially conforms to the Concept Plan. We have also consistently advised the Planning Board that
they are not a legislative body and must apply legislation that is adopted by the Board of Trustees
although they may not agree with it. Again, the extent of the Planning Board’s ability to make changes to
the Concept Plan during site plan review and to specifically address “mass and scale” could only be
determined by the final legislation adopted by the Board of Trustees.

Please be assured that we have and will continue to advise the Planning Board to exercise their
authority reasonably, in full compliance with the law, and with an understanding of what those
requirements are. The technical standards and legal complexities and other intricacies associated with
review of a project like the Butterfield Redevelopment are substantial, particularly here when the Village
is not accustomed to reviewing such projects. Under such circumstances it is not at all unusual that
misunderstandings could occur.

* A private session for advice of counsel is a recognized exception to the New York State Open Meetings Law.
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We would also like to assure the Board of Trustees and Planning Board, and also on behalf of
Planning Consultants Barton & Loguidice, that we have endeavored to provide the best possible legal and
technical advice that protects the Village and is in the Village’s best interest and thank you for this
opportunity to provide the necessary clarification with regard to this matter.

Very truly yours,

WORMSER; KIELY, GALEF & JACOBS LLP

é‘/ g »»-,4»'“

\“Anna L. Georglow”} T

cc: Charles A. Voss, Barton & Loguidice
Chairman Molloy and Members of the Planning Board
Daniel Pozin, Esq.

F:A10403\0\Letter. Bd of Trustees.10.14.14.doc



First | would like to state that Mr. Robinson was correct when he said that | am
not an enemy of the Butterfield project. At this point, | would hope nobody is. |
would hope everyone involved is working toward the same goal: a project that Is
a very visible asset to our community. Mr. Guillaro wants people to be pleased
with the project. Board members want to be pleased with the project. Village
residents want to be pleased with the project. But as of now, what do we have to
show for all the years of public meetings and passionate debates regarding this
property? The abandoned building at the gateway to our village is getting more
run down as the bickering continues. | came to the Planning Board without an
agenda on this or any other project, and to review each proposal guided by two
things: common sense and municipal law. And this is what needs clarification. The
B4A zoning change has limited the Planning Board’s authority to amend the
project. Befaore it was signed into law, the members of the Planning Board sent a
{—/_;page recommendation letter to the Village Board asking for revisions. These
recommendations were based on a concept plan that had already been in
existence for a number of years and was shown to the town and the public. In our
consultations with Chuck Voss and Anna Georgiou about the B4A, there weren't
any discussions about being misled by anyone, but about the Village Board’s
intentions when they adopted the law. If members of the Planning Board
appeared confused Lhat they did not have praper autharity ovér the size and scale
of the buildings during site review, it was baecause that authority was not
extended ta them by the new B4A. It is apparent that most of aour
TELwDNEHUSLUIUHS WETE NTOL IMmpIementeqd In tne 1inal dratt\, and in our diSC“SSiQn

WITn Ms. Geargiou, we went through the wording of the law that the Village
Board handad down. The authority of the Planni

Certain areas, and this is the law we must work
that deal with the B4A zoning.
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